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Request for Direct Appellate Review 

Defendant/Appellant/Appellee City of Worcester 

(“Worcester”) hereby requests that this Court grant 

direct appellate review of the rulings, decisions, and 

the final judgment that entered in the Worcester 

Superior Court, Civil Action No. 1385CV00910, 

following an eight-day jury trial over which Judge 

James Manitsas presided. 

Statement of Prior Proceedings1

On May 24, 2013, Plaintiff the Town of Holden 

(“Holden”) commenced the underlying action in 

Worcester Superior Court against Worcester and 

Defendant Department of Conservation and Recreation 

(“DCR” or the “Commonwealth”).  On June 17, 2013, 

Holden filed its First Amended Complaint, asserting 

claims for Declaratory Judgment (vs. Worcester and 

DCR), Violation of Chapter 286 of the Acts of 1939 

(vs. Worcester and DCR), Breach of Contract (vs. DCR), 

Unjust Enrichment (vs. Worcester), Unconstitutional 

Tax (vs. Worcester and DCR), and Violation of G. L. c. 

66, § 10 (vs. Worcester).   

1 Pursuant to Mass. R. App. P. 11(b)(6), a copy of the docket 
entries and a copy of all lower court decisions relevant to the 
issues on appeal are attached hereto as Exhibit A and Exhibit B.   
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In 2016, all three parties moved for summary 

judgment.  On January 10, 2018, the Court 

(Ricciardone, J.) issued an Omnibus Memorandum of 

Decision and Order on the Parties’ Motions for Summary 

Judgment.  The Court entered judgment for Worcester 

and DCR on Holden’s claim for Violation of Chapter 286 

of the Acts of 1939 (Count II), while also dismissing 

the claim against Worcester for Violation of G. L. c. 

66, § 10 (Count VI) and the claim against DCR for 

Unconstitutional Tax (Count V). 

Beginning on July 25, 2022, a jury trial was held 

on Holden’s claims for Declaratory Judgment (vs. 

Worcester and DCR), Breach of Contract (vs. DCR), 

Unjust Enrichment (vs. Worcester), and 

Unconstitutional Tax (vs. Worcester).  Upon completion 

of Holden’s case in chief, the Court allowed 

Worcester’s Motion for Directed Verdict with respect 

to the Unconstitutional Tax claim.   

On August 4, 2022, the jury returned answers to 

special verdict questions on Holden’s claims for 

Breach of Contract against DCR and Unjust Enrichment 

against Worcester.   The jury found that DCR had 

repeatedly and materially breached the terms of its 

sewer contract with Holden, but that DCR’s breaches 
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were excused by “waiver, condition precedent, contract 

modification or impossibility.”  As to the Unjust 

Enrichment claim, the jury determined that (1) 

Worcester received a valuable benefit from Holden, (2) 

Worcester knew or had reason to know that it had 

received a valuable benefit from Holden, (3) it would 

be unfair for Worcester to retain the benefit it 

received from Holden, (4) Holden did not unreasonably 

delay before bringing an action against Worcester, and 

(5) Worcester was unjustly enriched by receiving and 

retaining payments in the amount of $14,604,237.00. 

By Entry of Final Judgment dated April 24, 2023, 

the Court entered judgment for Worcester and DCR on 

the Declaratory Judgment claim (Count I) and for DCR 

on the claim for Breach of Contract {Count II).  As to 

the Unjust Enrichment claim (Count IV), the Court 

entered judgment for Holden against Worcester in the 

amount of $14,604,237.00, in addition to awarding 

statutory prejudgment interest of $11,371,958.00 and 

an award of costs to Holden in the amount of 

$2,232.83. 

Worcester and Holden filed Notices of Appeal on 

May 15, 2023 and May 24, 2023, respectively. 
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Statement of Facts 

On December 16, 1999, Holden and the Commonwealth 

entered into a contract governing the sewage transport 

rates that Holden would pay to the Commonwealth in 

exchange for the transport of Holden’s wastewater 

through the Worcester sewer system to a treatment 

plant located in Millbury (the “1999 Agreement”).  

Specifically, the 1999 Agreement provided that: 

The Town of Holden agrees to pay directly to 
the [Commonwealth] all proportionate 
applicable transport costs (as finally 
determined and agreed to by the Town of 
Holden) for the transport of sewage through 
the Rutland-Holden Sewer System to the 
[treatment plant in Millbury], including the 
costs of sewage transport through the City of 
Worcester. 

Worcester did not participate in the negotiation of 

the 1999 Agreement and never agreed to its provisions.   

On May 11, 2000, Worcester and the Commonwealth 

entered into a separate sewer use agreement (the “2000 

Agreement”), pursuant to which Worcester receives 

sewage from the Commonwealth and transports it to the 

treatment plant in Millbury through Worcester’s 

municipal sewer system.  In exchange for Worcester’s 

transport services, the 2000 Agreement requires the 

Commonwealth to pay Worcester an annual sewer use 

charge, which is calculated according to a transport 
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rate formula set forth in the 2000 Agreement at 

Exhibit F.  Holden never signed the 2000 Agreement and 

was not a party to it. 

In 2000, Worcester began providing the 

Commonwealth with quarterly invoices reflecting the 

sewage transport charges that were due from the 

Commonwealth under the 2000 Agreement.  The 

Commonwealth then prepared and forwarded separate 

invoices to Holden, instructing Holden to remit 

payment directly to the Commonwealth but to make the 

check payable to the City of Worcester.  Holden 

complied with this instruction.  After receiving 

Holden’s checks, the Commonwealth “log[ged] in receipt 

of the payment” and “forward[ed] the check directly to 

Worcester.”   

Beginning on May 15, 2013, Holden began remitting 

its quarterly payments to the Commonwealth with 

accompanying letters indicating that the payments were 

being made under protest, stating as follows: “Holden 

disputes Worcester’s sewage transport charges that 

constitute the DCR’s [___] Quarter Invoice for Sewage 

Transport Services, and specifically the legality, 

proportionality, and fairness of such charges under 

various special acts and prior agreements.”  Holden 
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has alleged that the Exhibit F transport rate formula 

included in the 2000 Agreement resulted overcharges to 

Holden of more than $17 million. 

Statement of the Issues of Law Raised by the Appeal 

Worcester’s position is that the judgment entered 

against it for unjust enrichment is erroneous as a 

matter of law.  It is well settled that equitable 

relief for unjust enrichment is not available when 

what is claimed to be “unjustly received” has been 

received under the terms of an enforceable contract, 

and that a party that receives something to which it 

is contractually entitled cannot be deemed to have 

received it unjustly.  Worcester further asserts that 

the Superior Court properly dismissed Holden’s claims 

for Unconstitutional Tax and Declaratory Judgment. 

Argument 

This Appeal Raises Critical Questions of Law That 
Should be Submitted for Final Determination by this 

Court 

The claims asserted in this litigation raise a 

fundamental question of law: if a party has a 

contractual right to be paid by someone, can it be 

deemed to have been “unjustly enriched” by receiving 

those payments and thereby be held liable in damages 

to a third party?  It appears that Courts in every 
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jurisdiction across the country have answered this 

question indirectly, almost universally concluding 

that someone who is entitled to receive something 

under the terms of a valid contract cannot be held 

liable to a third party for unjust enrichment.  This 

rule makes good sense, as it encourages parties to 

agree to contractual terms at the onset of their 

relationship and provides greater certainty as to the 

parties’ respective rights and obligations.   

But when a third party brings a claim against 

someone who did sign a contract, seeking damages based 

on what the contracting party received under the 

contract, it is well settled that such a claim cannot 

succeed in law or equity.  Whether the doctrine of 

unjust enrichment in Massachusetts permits such a 

claim, like the one asserted against Worcester here, 

warrants this Court’s full consideration. Even if this 

matter is first addressed in the Appeals Court, a 

subsequent request for Further Appellate Review is 

highly likely.  Given the significance of this matter, 

this Court’s direct review is warranted.  



9 

Respectfully submitted, 

CITY OF WORCESTER, 

By Its Attorneys, 

/s/Michael P. Angelini____________

Michael P. Angelini (BBO #019340) 
Andrew C. Bartholomew (BBO #696573)
BOWDITCH & DEWEY, LLP 
311 Main Street, P.O. Box 15156 
Worcester, MA 01615-0156 
Telephone:  508-926-3400 
mangelini@bowditch.com 

abartholomew@bowditch.com 
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CERTIFICATE OF SERVICE 

 I, Andrew C. Bartholomew, hereby certify that I 

have served a copy of the foregoing on the following 

by electronic mail this 2nd day of August, 2023 to: 

Christopher J. Petrini, Esq. 
Michael K. Terry, Esq. 
Heather C. White, Esq. 
Petrini & Associates, P.C.  
372 Union Avenue  
Framingham, MA  01702 
cpetrini@petrinilaw.com 
mterry@petrinilaw.com 
hwhite@petrinilaw.com 

Katherine B. Dirks, Esq.  
Office of the Attorney General 
One Ashburton Place, Room 1813 
Boston, MA 02108 
katherine.dirks@state.ma.us 

/s/ Andrew C. Bartholomew____ 
Andrew C. Bartholomew (BBO #696573) 
Bowditch & Dewey, LLP 
311 Main Street 
P.O. Box 15156 
Worcester, MA 01615-0156 
508-926-3404 
abartholomew@bowditch.com 
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CERTIFICATE OF COMPLIANCE 
PURSUANT TO MASS. R. APP. P. 16(k) 

I, Andrew C. Bartholomew, certify that the 

foregoing application complies with the rules of court 

that pertain to the filing of applications, including, 

but not limited to: 

Mass. R. App. P. 16(a)(13) (addendum); 
Mass. R. App. P. 16(e) (references to the record); 
Mass. R. App. P. 18 (appendix to the briefs); 
Mass. R. App. P. 20 (form and length of briefs, 
 appendices, and other documents); 
Mass. R. App. P. 21 (redaction). 

I further certify that the foregoing application 

complies with the applicable length limitation in 

Mass. R. App. P. 20 because it is produced in the 

monospaced font Courier New at size 12, which is 10 

characters per inch, and contains seven (7) total non-

excluded pages. 

/s/ Andrew C. Bartholomew 

Andrew C. Bartholomew 
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EXHIBIT B
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